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STATEMENT OF ISSUES PRESENTED 


1. Whether it wes error for the district court to 
have eccepted 2 plea of guilty without the determi- 
metion required by Rule ll, Fed. R. Crim. P. that 
Gefendent understood the nature of the offense to 


which he wes confessing guilt. 


2. Whether it was error for the district court to 
have accested 2 plea of guilty without determining 
in accorGance with the requirement of Rule ll, Fed. 
R. Crim. >., thet there was a factual basis for 


the vlea. 


3. Whether it wes error for the district court to 
have accepted 2 plea of guilty where, in the face 
cf en obvious "plea bargain” situetion, it made no 
inquiry into the circumstances of the bargain nor 
the effect of the bargain on the voluntariness of 


the plea. 


4. Whether, if appellant's plea of guilty was accepted 


by the district court under circumstances insufficient 


to meet the requirements of Rule 11, appellant is 


entitled to plead anew. 


5. Whether it was error for the district court to 
have denied the request made by counsel on behalf 
of the defendant for rehabilitative commitment 
under the Narcotics Addict Rehabilitation act 


on the erroneous theory that defendant was ineligible 


for such commitment. 


This case has not breviously been before this court 


under the present or any similar title. 


REFERENCE TO RULINGS 
\ 


Plea Hearing Before Hon. June L. Green of the United 


Etates District Court for the District of 


Colurbia, Criminal No. 1528-68, December 17, 1968. 


Sentence Hearing Before Hon. June L. Green of the 
United States District Court for the District of 
Columbia, Criminal No. 1528-68, February 14, 1969. 

Order of Judgment and Commitment, United States 
District Court for the District of Columbia, 


Criminal No. 1528-68, Filed February 19, 1969. 


STATEMENT OF THE CASE 


This is! 2n appeal from a judgment of conviction 
entered pursuant to 2 plea of guilty to a charge that 
the defendant “did sell, barter, exchange and give 
away” narcotics in alleged violation of 26 U.S.C. 
§4705(a)}. The jurisdiction of this court is based on 
28 U.S.C. §1291. 

On December 13, 1968, appellant, Charles ®rown, 
Jr., pleeéed "not guilty” to a fifteen count indict- 
ment charging violation of federal narcotics lews 
(26 U.S.C. §4704(a), 26 U.£.C. §4705(a), and 21 U.S.C. 
§174)}). On December 17, 1968 Brown withdrew his "not 
guilty” plee end entered a plee of “guilty” to count 
seven of the indictment which charged that the 
Gefendent did unlawfully "sell, barter, exchange and 
give away” 2 narcotic drug without a written order. 


On Pebruary 14, 1969, Brown was sentenced to a term 


of 10 years imprisonment in a penal institution. 


Judgment was entered on February 19, 1969, and on 


February 25, 1969 2 notice of appeal was filed. 
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At the time the district court accepted 2rown's 
plea of guilty, the substance of the charge to which 
he was confessing guilt was identified to him through 
a reading of the indictment by the court. (rrens. 
Dec. 17, p. 6.) The court did not question Brown as 
to his understanding of the charge, nor did the mt 
determine whether Brown knew the nature of the offense 
for which he was acknowledging guilt. The court aia, 
however, ask several other ouestions of hin. | 

It asked, for example, whether any vrorise of any 
kind had been made by anyone to induce his plea of 
guilty. (Trans. Dec. 17, p. 7.) To this question 
Brown answered "no." The court did not question grown 
any further on this point. Upon inquiry of the are 
ment the court was advised that a motion for dismissal 


of the remaining counts would be made at time of 


sentencing. (Trans. Dec. 17, p. 8.) However, Brown 


stated that he was pleading somygons for no other 


reason. (Trans. Dec. 17, p. 8.) 
The court asked also whether Brown's plea had 
been induced by any promises by anyone as to what) 


sentence would be imposed. Brown answered "no." 


(Trans. Dec. 17, p. 7.) However, Brown also indicated 
that he hed not yet been advised as to what maximum 
sentence the court could impose. (Trans. Dec. 17, 

Pp. 7.) 

Finelly, the record does not indicate that the 
court satisfied itself that there existed a facutal 
besis for the plee of guilty that it accepted from 
Brown. 

On Februery 14, 1969, Brown was sentenced to ten 
years of imprisonment in a penal institution. (Trens. 
Peb. 14, p. 2.) It wes his first narcotics sale 


offense. (Trans. Dec. 17, p. 7.) Immedietely prior 


to the imposition cf sentence, Brown's counsel had 


recuested that Brown be sent to some place where he 
could receive treatment because he was "obviously a 
user." (Trens. Feb. 14, p. 1.) The court said 
thet Brown was not eligible for treatment because 
the present conviction was his second offense. 


(Trans. Feb. 14, p. 2.) 


ARGUMENT. 


"A defendant who enters [a plea of guilty] simul- 


taneously waives several constitutional rights, 
including his privilege against compulsory self-' 
incrimination, his right to trial by jury, and his 
right to confront his accusers." McCerthy v. united 


States, 394 U.f. 459, 466 (1969). Because of the 


magnitude of the weiver, due process of law requires 
this relincuishment of rights to be made understandingly 
and voluntarily. Rule 11 of the Federel Rules of 
Criminal procedure has been drafted in an attempt 


to guarantee that due process will be satisfied when- 


ever a plea of guilty is accepted by the court. 
Rule 11 states: 


A defendant may plead not guilty, 
guilty or, with the consent of the 
court, nolo contendere. The court 

May refuse to accept a plea of guilty, 
and shall not accept such plea or a 
plea of nolo contendere without first 
addressing the defendant personally 

and determining that the plea is made 
voluntarily with understanding of the | 
nature of the charge and the consequences 
of the plea . .. . The court shall not 
enter a judgment upon a plea of guilty | 
unless it is satisfied that there is a 
factual basis for the plea. 


Rule il: thus denies @ court the authority to accept 
@ plea of guilty unless the court has, by addressing 
the defendant personally, determined thet he is 
pleading voluntarily, that he is pleading with an 
understanding to the nature of the charge, and that 
he is pleading with en understanding of the consequences 
of the plea. Furthermore, once having established 
the requisite knowledge and freedom concerning the 
plea, the court may not enter judgmrent on the plea 
unless it in some way ascertains that there exists 
factual basis for the plea. 

The District Court for the District of Columbia 
recognizes the scope of the Rule 11 requirement and 
as early as 1959 adopted 2 resolution designed to 
carry out the randate of that rule. (See Footnote 
by the court: to Title V, Local Rules of the United 
States District Court for the District of Columbia 
incorporating the court's resolution of June 24, 1959.) 
Recently that court has promulgated a new, more 


extensive set of questions to be asked of a defendant 


who pleads guilty. (See 97 Daily Wash. L. Rep. 1172, 


July 10, 1969.) Neither the letter of the 1959 reso- 
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lution nor the spirit of the recent change has been 


observed in this case. 

The record in this case fails to show that any 
determination was made by the court with respect to 
Brown's understanding of the nature of the ao to 
which he was confessing guilt. The record is likewise 
barren with respect to the obligation of the count 
to satisfy itself of the existence of a factual basis 
for the plea. And, finally, notwithstanding the | 
obviousness of the "plea bargain" situation confronting 
it, the court did no more in the way of determining 
Brown's understanding of the consequences of nigh guiaicy 
plea than to inform him of the range of ossibiel 
penalties that could be imposed. In short, the trial 
court's discharge of its Rule 11 obligation did not 
build a record sufficient to lend credence to a | 
claim that the appellant, Charles Brown, Jr., did 


understandingly and voluntarily enter a plea of 


guilty. We examine these issues in turn. 


—On— 


IT WAS ERROR FOR THE DISTRICT COURT TO HAVE 
ACCEPTED A PLEA OF GUILTY WITHOUT DETERMINING 
THAT THE DEFENDANT UNDERSTOOD THE NATURE OF 
THE OFFENSE TO WHICH HE WAS CONFESSING 


GUILT. 


(with respect to this argument, appellant reauests 
that the court reed pages 6-8 of the transcript of 
the hearing of December 17, 1968.) 

In order to satisfy the requirerents of due 
process, 2 guilty plea may not be accepted unless it 


has been entered "understandingly.” In defining the 


word "understandingly” in this context, this court 


hes seid thet the word refers "to the meaning of the 
charge, and what acts amount to being guilty of the 
charge . .. ." Edwards v. United States, 103 U.S. 
App. D.c. 152, 155, 256 F.2d 707, 710, cert. denied, 
358 U.S. 847 (1958). It is submitted that the district 
court in this case made no effort to determine if 
aopellant‘s plea wes understandingly made. No more 
was done in this regard than a simple reading of the 
charge to the appellant by the Deputy Clerk. (Trans. 


pec. 17, p. 6.) 


= 3%) = 


A determination of appellant's understanding of 
the charge cannot be supported by @ mere showing that 
the charge was read to him before accepting his plea. 
The Circuit Court of Appeals for the Ninth Circuit 
has said that "a defendant's affirmative answer to 
the single inquiry as to whether he ‘understanés* the 
charge [does not] provide a substantial basis for a 
determination that the defendant understands the 


meaning of the charge, what acts ere necessary to 


establish guilt, and the consequences of pleading 


guilty." United States v. Munich, 337 F.2d 356, 360 


(9th Cir. 1964). In the present case, appellant aid 
not even have the opportunity to answer 2 single 
inquiry in this regard. He was not even routinely 
asked if he understood the charge after it was read 
to him. (Trans. Dec. 17, ». 6.) 

Had appellant been given the opportunity to 
indicate if he understood the charge as read, he 
might well have answered "no." The charge which was 
read is both confusing and unclear. The indictment 
charges that the appellant "did sell, barter, exchange 


and give away . . . ." [Emphasis added.] The charge 
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does not say, as the statute does, "sell, barter, 
exchange or give away... ." (26 U.S.C. §4705(a)), 
nor does it indicate which of these actions appellant 
is alleged to have committed. The statute embraces 
in the disjunctive four separate and distinct acts 

@s crimes. The indictrent charges the four offenses 
in words taken from the stetute, but they are charged 
in the conjunctive. It has been said thet "fe]n in- 
dictment charging 2 statutory offense rust follow 

the statute creating it; but where the statute 
denounces severél acts as a crime, they may be 
charged in one indictment or in a single count if 
they are connected in the conjunctive." (Troutman 

v. United States, 100 F.2d 628, 631 (10th Cir. 1939)). 
But how cen one charge, in the conjunctive, crimes 
involving both selling end giving away? In other 
words, by the use of the conjunctive, count seven of 
the indictment returned against appellant charges 

hir with four separate crimes which ere partially 


incompatible. While it is possible that an individual 


could sell, berter, exchange or give away a particular 
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item, it is clearly impossible that he could execute 
all four transactions with respect to the same item 
at the same time. ! 
Rule 11 "forbids a judge to accept a plea of 
guilty without first determining that it is meae 
voluntarily with understanding of the neture of the 
charge.’ [Emphasis added by the court.] obviously 
this is to assure thet the accused be not misled as 
to the nature of the offense with which he stands 
charged." Smith v. United States, 116 U.S. App. D.C. 
404, 407, 324 F.2d 436, 439 (1963), cert. denied, 
376 U.S. 957 (1964). It is submitted that ee 
as read to appellant, is confusing, unclear and does 
not adequately inform him of the neture of the charge 


to which he is being asked to plead and that, in 
the absence of any explanation of the charge by the 
court, appellant would most likely have answered 
"no" is given the opportunity to indicate if he 
understands the charge. 


It is not enough to say that appellant was 


represented by counsel at the time he entered his 


| 
plea and it could thus be assumed that counsel had 


explained the nature of the charge to Brown. “fRule 11) 
is stated in mandatory language and the court is not 
relieveé of the duty which it imposes solely beceuse 
the accused, as here, is represented by counsel... - 
The rule is simply and concisely stated and it makes 

no such exception . . . . We may not presure {knowledge 
of the nature of the charge] solely from the fact 

that there was representation by counsel . .- -” 
United States v. Davis, 212 F.2d 264, 267 (7th Cir. 
1954). Rule ll wes designed just so that the rental 


state of the defendant would not have to be assumed. 


Recently the Supreme Court, in McCerthy v- United 


States, 394 U.S. 459 (1969), emphatically rejected 
the scvernment's argument in that case that defendant's 
understending of the cherges could be assumed from 
the fact that he had stated his desire to plead 
guilty an@ because he had been informed of the 
consequences of his plea. The Court said: 
We cannot accept this argument, which 
completely ignores the two purposes of 
Rule 11 and the reasons for its recent 
amendment. Pirst, although the pro- 
cedure embodied in Rule 11 has not been 


held to be constitutionally mandated, 
it is designed to assist the district 
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judge in making the constitutionally 
required determination that a defendant's 
guilty plea is truly voluntary. Second, 
the Rule is intended to produce a complete 
record at the time the plea is entered 

of the factors relevant to this volun- 
tariness determination. 394 U.S. at 465. 


To the extent that the district 
judge thus exposes the defendant's state 
of mind on the record through personal 
interrogation, he not only facilitates 
his own determination of a guilty plea's 
voluntariness, but he also facilitates 
that determination in any subsequent 
post-conviction proceeding based upon | 
a claim that a plea was involuntary. 
Both of these goals are undermined in 
proportion to the degree the district 
judge resorts to ‘assumptions' not 
based upon recorded responses to his 
inquiries. 394 U.S. at 467. 
| 
The same defect condemned in McCarthy likewise 
| 
inheres in the instant case. Clearly the district 
| 


court here did not ascertain whether Brown under- 


stood the charge for which he was acknowledging 


| 
guilt. The record is totally silent on this signi- 


ficant point. For this reason alone the district 


court's acceptance of Brown's guilty plea must be 


regarded as fatally defective. 


IT WAS ERROR FOR THE DISTRICT COURT TO 
HAVE ACCEPTED A PLEA OF GUILTY WITHOUT 
DETERMINING THE EXISTENCE OF A FACTUAL 


BASIS FOR THE PLEA. 


(With respect to this argument, appellant requests 
thet the court read pages 6-8 of the transcript of 
the heering of December 17, 1968, and page 1 of the 
transcript of the heering of February 14, 1969.) 


“Insistence upon thorough inguiry as to volun- 


tariness before acceptznce of a guilty plea is not an 


empty ritual; it goes to the heart of the proceeding 
and the Rule demands genuine and not perfunctory 
observance. Indeed, in 1966 the cautionary sentence 
was added to the Rule: ‘The court shall not enter 

@ judgment upon 2 plea of guilty unless it is 
satisfied that there is 2 factual basis for the plea.” 
United States v. Howard, 407 P.2d 1102, 1105 (4th Cir. 
1969). In connection with this requirement, the Notes 
of the Advisory Committee on ules state that the 
purpose of the requirement is to ". . . protect a 


defendant who is in the position of pleading voluntarily 
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with an understanding of the nature of the charge but 


without reali-ing that his conduct does not actually 


fall within the charge." 

This requirement is in eddition to the semen 
determination made prior to the acceptance of the ples, 
and it is suggested by the *dvisory Committee that the 
court may determine that "the conduct which the 
defendant admits constitutes the offense charged in 
the indictment" by "inquiry of the defendant or the 
attorney for the government, or by examining the pre- 
sentence report, or otherwise." By its recent See 
gation of questions to be asked of a defendant aes 
enters a plea of guilty, the District Court for the 
District of Columbia now requires a direct inowiry 
of the defendant. Among the questions to be asked 
of the defendant is: "What did you do? (If necessary, 
question about the location of the crime, type of 
weapon, etc.)" (See 97 Wash. L. Rep. 1172, | 
July 10, 1969). 

Although these questions had not been formally 


promulgated at the time of the acceptance of Prown's 


plea, Chief Judge Bazelon had earlier noted that 


a 


among those factors which "must clearly and affirra- 
tively appear in the record" before a trial court 
exercises its discretion to accept a plea of guilty is 
"thet there is at least prima facie evidence tending 


te establish thet the defendant conmited the crime 


to which he is pleading guilty." McCoy v. United 


tates, 124 U.S. App. D.C. 177, 180, 363 F.2d 306, 
309 (1966) (dissenting opinion). The instant record 
Goes not indicete that the district court was aware 
of any prima facie evidence tending to establish 
thet the defendant corritted the crime nor is there 
any indicaticn that the district court used any of 
the methods suggested by the Advisory Committee, or 
any method <t all to satisfy itself that there 
existed a factual basis for the plee. Indeed, the 
court's sole reference to the "facts" of the charge 
was limited to 2 reading of the indictment to the 
defendant. This can hardly be considered sufficient 
cormplience with the mendate of Rule 11. 

The deficiencies in the record in this case 
could readily have been avoided had the court seen 


fit to question Brown personally about the offense, 
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or, alternatively, to have questioned his counsel 


or the government. None of these possible alterne- 


tives was followed. At this juncture, one cannot 


be confident that the court had satisfied itself of 
the factual basis of Brown's admitted-to offense 
except by assuming such to be the case. Furthermore, 
neither the source of the court's knowledge, nor 
indeed the accuracy of that knowledge can now be, 
tested because of the silence of the record on this 
critical point. Appellant submits that where, as 
here, the court's compliance with the recuirements 
of Rule 11 must rest upon assumption, the record | 


is inadequate and the acceptance of the guilty 


plea was error. 


III. If WAS ERROR FOR THE DISTRICT COURT TO 
HAVE ACCEPTED A PLE? OF GUILTY WHERE, 
IN THE FACE OF AN OBVIOUS "PLEA BARGAIN" 
SITUATION, IT MADE NO INQUIRY INTO THE 
CIRCUMSTANCES OF THE BARGZIN NOR THE 
EFFECT OF THE BARGAIN ON THE VOLUNTARI- 


OF THE PLEA. 
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(With respect to this argument, appellant 
requests that the court read page 4 and pages 6-8 
of the transcript of the hearing of December 17, 1968.) 


The circumstances of this case raise again the 


elusive questions concerning the propriety of and 


the recognition to be given to the process of plea 
bargaining between the government and the defendant 
end his attorney. Theat a bargain was made to induce 
appellant Brown's plea of guilty in this case is 
ebvious from the record and should have been obvious 
to the district court. On December 13, 1968 Brown 
pleaded “not guilty” to 2 fifteen count indictment 
charging violation of federal narcotics laws. Four 
days later he returned to court, withdrew his "not 
guilty” plea and pleaded "guilty” to count seven 
of the indictment with the prosecution contemporaneously 
indicating to the court that a motion to dismiss the 
remaining counts would be made at the time of 
sentencing. 

In this court's recent decision in Scott v. United 


States, No. 20,954 (D.C. Cir. Feb. 13, 1969), Chief 
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Judge Bazelon noted that “the trial judge cannot 
ignore the plea bargaining process." Scott, supra, 
at 18. While differing with Judge Bazelon on the 
extent of the trial judge's obligation, Judge wright 
also noted that "if the judge takes his role under 
Rule ll, Fed. R. Crim. P., seriously he rust ners 
into the circumstances of the bargaining between the 
prosecutor and the defendant." The district mates 
in the instant case, made no such inquiry and, in 
fact, took no notice whatsoever of the obvious Bias 
bargain. 

Twenty years ago the Supreme Court decreed that 
"[a] judge can make certain that an accused's professed 
waiver of counsel is understandingly and wisely made 
only from a penetrating and comprehensive examination 
of all the circumstances . .. ." [Emphasis added.] 
von Moltke v. Gillies, 332 U.¢. 708, 724 (1948). 
Recently the Court stated that "[wle think that the 
same standard [épplied in the case of waiver of right 


| 
to counsel] must be applied to determining whether e 


guilty plea is voluntarily made." Boykin v. Alabama, 
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37 U.S.L.t. 4474, 4476 (U.S. June 2, 1969). No 
such examination into the circumstances of Brown's 
guilty plea was made. 

During the same preceeding at which avpellant 
Brown entered his plea of guilty, the acceptance of 
which is being chsllenged on this appeal, he also 
pleaded guilty to a charge of possession of 
narcotics. (Trans. Dec. 17, p. 5.) When Brown 
was asked if his plea had been induced by any 


promises, the following colloquy took plece: 


THE DEPUTY CLERK: Has your plea of 
guilty in Criminal Cease No. 2017-68 been 
induced by any vromises by anyone as to 
what sentence will be imposed by the 

- 
Court? 
THE DEPENDANT: I don't understand you. 


THE DEPUTY CLERK: Has your plea of 


guilty been induced by any promises by 


anyone, either by the United States Attorney 


or Mr. Mitchell [the attorney representing 


Brown in that proceeding] ? 
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THE DEFENDANT: I plead guilty. 


THE DEPUTY CLERK: As to whet sentence 


will be imposed by the Court? Do you 
understand that? 
| 
(Mr. Mitchell confers with defendant.) | 


THE DEFENDANT: Yes, Me'am. (Trans. 


Dec. 17, p. 4.) 


Appellant Brown's answer "Yes, Ma'am." wes in reply 
to the question "Do you understand that?" Brown 
never enswered the basic question of whether any): 
promises regarding sentence had been made. agein, 
at the time of Brown's entering his guilty plea iin 
the case now being appealed, the Deputy Clerk healt 
ask twice: "Has your plea of guilty been induced! by 


any promises by anyone as to what sentence will be 
imposed by the Court?" before Brown answered “No, 
Ma'am." (Trans. Dec. 17, p. 7.) 

"There is no justification for a courtroom charade 
in which the judge asks whether 2 plea has been soe 


duced by any promises, and the defendant replies 


that it has not, when all the actors realive that: 


quite the cdntrery is true." Scott, supra, at 19. 


It was obvious thet 2 bargein had been struck, at 
least to the extent of reducing and dismissing 
certain charges, but the district court made no 
“penetrating and comprehensive examination of all 
the circumstences” in order to deterrine what, if 
any, other inducements had been made to persuade 
appellant Brown to plead guilty or what assumptions 
Brown wes proceeding on concerning the sentence he 
would receive. Even after it had been indicated to 
the court thet Brown wished to plead guilty to one 
count out of fifteen, Brown had not yet been advised 
of the maximum sentence which could be imposed if 
his guilty plee were accepted. (Trans. Dec. 17, p. 7.) 
If he did not knuw the maximum sentence possible, 
what Gid he know of the consequences of his pleading 
guilty? Were any representations rade to Brown 
concerning the sentence to be imposed by the court? 
The lack of inquiry by the court leaves these 
cuestions open to conjecture. 

The failure of the district court to examine 


the circumstances surrounding the plea bargain 
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ignores, and thus fails to expose, one of the kes 
inherent in plea bargaining, viz., thet the 

defendant might have been led to tender his peal 

of guilty under the firm conviction that he wes 

to receive a minimum sentence. Such en expectation 
of leniency, whether the subject of an express repre- 
sentation or the product of a reasonable belief : 
that a representation of leniency was made, circur- 
scribes the defendant's freedom of choice and renders 


his plea involuntary. "A clearcut statement by 


defense counsel that the District Attorney has made 


a promise, or an ambiguous remark to which the 
defendant gives the same meaning, has much the same 


psychological effect on the defendant as a promise 
by the District Attorney. The effect may be greater 
since the defendant is likely to place more trust 


in his own attorney than in a member of the 


prosecutor's staff." [Emphasis added.] United States 


ex_rel. Thurmond v. Mancusi, 275 F. Supp. 508, 517 


(E.D.N.Y. 1967). Whatever promises were made to: 


Brown concerning his sentence, or whetever promises 
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Brown thought had been made to him in this regerd 

to induce his plea, if eny, ere submerged beneath 
the formality of the questioning conducted at 
Brown's hearing. The district court did not explore 
the circumstances of the plea bargain and, therefore, 


the extent of its terms remains unknown. 


Nor should it be supposed that after the defendant 


has struck 2 bargain the court dislodges any erroneous 


belief of expected leniency which the defendant may 
hold simply by stating to the defendent the maximum 
sentence which the lew provides for his offense. 
Rather, the pattern of questioning in which the 
Gefendent participated can only serve to reinforce 
his conviction that it is the nature of such bargains 
that they are not to be put on the record. Given 
the court’s acceptence of Brown's statement that 

no promises of eny kind had been made to induce 

his plea - in the face of a truth so obviously to 
the contrary - how then could the court place 
credence in Brown's statement that he had not 

been induced to tender his plea by any promises as 


to what sentence would be imposed? 
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The expectation of leniency which Brown may 
have harbored on this occasion of his first narcotics 
conviction may have been reinforced by a slip of the 
tongue made by the court. When advising Brown of 
the maximum sentence that could be imposed for his 
offense, the court began: "This is not more than 
five... ." At this point Brown's attorney 
interrupted to say: "Not less then five." (Trens. 
Dec. 17, p. 7.) This slip of the tongue may have 
left Brown with the impression that, as a practical 
matter, a sentence of five years was 311 that wes 


to the expected. This is not so unlikely when 


statistics compiled by the President's Commission 


on Crime in the District of Columbia reveal that: 
“Eight percent of the narcotics offenders convicted 
in the District Court whose cases were filed in : 
1965 received probation or fine, 2 percent received 
over 10 years imprisonment, and 45 percent maceed 
prison terms of 3 to 6 years." Report of the 


President's Commission on Crime in the District 


of Columbia at 569 (1966). 
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A plea of guilty should not be accepted by a 
court unless it was ". . . made voluntarily after 
proper advice and with full understanding of the 
consequences." Kercheval v. United States, 274 U.S. 
220, 223 (1927). The trial judge ". . . must make 


certain thot the defendant has made a knowing 


aoprais2l of the alternatives open to him." Scott, 


supre, 2t 19. In the instant case, the record fails 
to demonstrete that the district court satisfied 
these essential safeguerds. It accepted Brown's 
admission of guilt within the framework of a 
questioning process which was not wholly edequate 

to establish thet defendant's plea wes entered 
voluntarily with a true understanding of the 
consecuences of his plea. It should not have 


acceptedG that plea. To have done so was error. 


BECAUSE APPELLANT'S PLE? OF GUILTY WAS 
ACCEPTED BY THE DISTRICT COURT UNDER 
CIRCUMSTANCES INSUFFICIENT TO MEET THE 
REQUIREMENTS OF RULE 11, APPELLANT IS 


ENTITLED TO PLEAD ANEW. 
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McCarthy v. United States, supra, decided that 


". « - when the district court does not comply fully 
with Rule ll, the defendant's guilty plea rust be 
set aside and his case remanded for another Nees 
at which he may plead anew." McCarthy v. united 
States, 394 U.c. at 468. In adopting this approach, 
the Court considered and rejected the elternative 
solution to the problem of non-compliance with 

Rule ll: placing upon "the Government the Sonden of 
demonstrating from the record of the Rule 11 Neen 
that the guilty plea was voluntarily entered with 

an understanding of the charge," and, in itcuaticns 
where voluntariness cannot so be shown, remanding 


for an evidentiary hearing on the issue of voluntari- 


ness. McCarthy v. United States, supra, at 469. | 


Because the remedy adopted in McCarthy was 
subsequently held to be mandatory only with respect 
to pleas presented after April 2, 1969, see Halliday 
v. United States, 394 U.S. 831 (1969), this court is 
not required to provide Brown with the opportunity 


to plead anew. It could adopt the alternative which 
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wes rejected in McCarthy, that is, to have the 
Government assume the burden of proving voluntari- 
ness from the record or through an evidentiary 
hearing. 

Appellant submits that, for the reasons dis- 


cussed in McCarthy, en opportunity to plead anew is 


the better remedy,. There the Court said: 


- - - From the defendant's perspective, 
the efficacy of shifting the burden of 
proof to the Government at a later 
volunteriness hearing is questionable. 
In meeting its burden, the Government 
will undoubtedly rely upon the defend- 
ant's statement that he desired to 
Dlead guilty and frecouently a state- 
rent that the plea was not induced by 
any threats or promises. This prima 
facie case for voluntariness is 

likely to be treated as irrebuttable 
in cases . . . where the defendant's 
reply is limited to his own plaintive 
allegetions that he did not under- 
stand the nature of the charge and 
therefore failed to assert a valid 
Gefense . .. . No matter how true 
these allegations may be, rarely, if 
ever, can a defendant corroborate 

them in @ post-plea voluntariness 
heering. 394 U.S. at 469. 


Minimum standards of fairness dictate that a 
defendant should not be placed in the situation of 


having to prove an allegation of involuntariness of 
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plea when the chance for successful corroboration of 
such an allegation is beforehand recognized to be 
slim to the point of “rerely" or “if ever." This 


court should allow Charles 2rown to pleed anew. 


V. THE DISTRICT COURT ERRONEOUSLY DENIED 
CONSIDERATION OF APPELLANT'S REQUEST FOR 
TREATMENT UNDER THE NARCOTICS ADDICT | 
REHABILITATION ACT. 


(With respect to this argument, appellant requests 


that the court read page 7 of the transcript of the 
hearing of December 17, 1968 and pages 1 and 2 of 
the transcript of the hearing of February 14, 1969.) 
Title II of the Narcotics Addict Rehabilitation 
Act of 1966, 18 U.S.C. §§4251-55, allows the district 
court to commit certain classes of addicted narcotics 
offenders to the custody of the Attorney General for 
an examination to determine whether the offender is 
an addict and is likely to be rehabilitated through 
treatment. At the time Brown was sentenced, his 


attorney requested that Brown be committed for re- 


habilitative treatment. The court denied this 


request, saying: 
This man is not eligible, I believe. 
I think thet this being 2 second offense 
he is not. We have no choice. (Trans. 


Feb. 14, p. 2.) 


Compere these remarks of the court with those of the 
prosecutor during the eerlier hearing: 
FR. KELLEY: This is the first 


offense, Your Honor. (Trans. Dec. 17, p. 7.) 


It is not clear what the district court meant by 
its reference to “this being a second offense." How- 
ever, it is clear that "this being a second offense" 
has absolutely no bearing on Brown's right to be 


considered eligible for rehabilitetive commitment. 


It is also clear that the court was fundarentally 


in error when it stated that it had "no choice." 
The applicable statute, 18 U.S.C. §4251(f£) (4), 

plainly states thet an eligible offender is any 

individual who is convicted of an offense against 


the United States, except, inter alia, "an offender 


=~ 
who has been convicted of a felony on two or nore 
prior occasions." [Emphasis added.] It is our 
| 

understanding that the presentencing report did not 
show that Brown had been convicted of a felony on 
any more than one prior occasion (a non-narcotics- 
related offense). 

The statute's use of the term "prior" convictions 
can logically refer only to convictions other then 
the one immediately under consideration. Here, noes 


ever, the court appears to heave applied the statute 


without regard to this distinction, thereby treating 


Brown's present (and second) felony offense es 


determinative of his ineligibility for rehabilitative 


treatment. In so construing the statute the court 
was Clearly wrong, and it thereby erroneously denied 
Brown the opportunity for rehabilitative resemane 
to which he might otherwise have been found entitled. 
A second point which should be mentioned in 
connection with the district court's arbiguous 
reference to "this . . . second offense” is the 


possibility that the court may have been under the 


impression that the present offense represented a 


second narcotics sale offense. If the court did, 


in fact, act pursuant to such an erroneous belief, 


then the ten-year sentence which Brown was given 


(which is 2lso the minimur sentence prescribed for 
@ second narcotics sale offense under 26 U.S.C. 
§7237(b)) likewise reflects this same mistake. 

To remedy the district court's error concerning 
Brown's eligiblity for rehabilitative treatment and 
to correct whatever mistake might have been made in 
connection with Brown's sentencing, it is requested 
thet the case be returned to the district court for 
its consideration of these issues in the event that 
this court does net otherwise grant appellant an 


opportunity to plead anew. 


CONCLUSION 


For the: reesons set forth ebove the appellant 
respectfully requests that this case be remanded 
to the district court and that appellant be given 
the opportunity to plead anew. If the court does 
not consider such relief appropriate, eppellant 


respectfully! requests that this case be remanded 
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to the district court for the purpose of conaeaeing 
an evidentiary hearing regarding the voluntariness 
of appellant's guilty plea. 

Should this court determine thst appellant's 
guilty plea was entered voluntarily and accepted 
by the district court in a proper manner, appellant 
respectfully requests for the reasons set forh in 
the final section of this brief, that this case 
be remanded to the district court for the purpose 


of permitting a new sentencing hearing. 


Respectfully submitted, 
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John PB. Furman 

1521 New Hampshire Ave., N.W. 
Washington, D.C. 20036 
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(Appointed by this Court) 
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roa : Di ; aile@ to determine whether the 


1 
the nature of the offense he 


failed to determine whether 
there was 2 factual basis of the plea of guilty. - 


The District Court failed to inquire adequately 
into the existence of a "plea bargain," into the 
circumstances of any such bargain, or the effect 
of any such bargain in the voluntariness of the 
plea of guilty. aieleicicieleloreieloielore 
THE DISTRICT COURT ERRONEOUSLY FAILED TO CONSIDER 
APPELIANT'S REQUEST FOR TREATMENT UNDER THE NARCOTIC 
ADDICT REHABILITATION ACT. 
CONCLUSION 
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* Rule 11, Federal Rules of Criminal Procedure 


* Narcotic Addict Rehabilitation Act, 
18 U.S.C. §4251-55 


* Cases and authorities chiefly relied upon are marked by 
asterisks. 


ARGUMENT 


The Government's brief deals with the problems in this 
ease : A 1 follow such a division 
n this reply. W under both headings, the 


Government's brief is largely ve to our arguments. 


It is our rc > that there was reversible error in 
the procedure by } t's guilty plea was accepted, 


for a number 


was confessing quilt. 

The Resolution the Judges of the District Court pro- 
mulgateé uncer Rele 11 June 24, 1959 states in paragraph 3 
that the defendant should be interrogated to establish "That 
Gefendant un¢ nature of the charges against him 
which shoulé be stated to him in brief by the Court notwith- 
standing a prior reading of the indictment." This was not 


done, although the Government’ ief notes that, in Everett 


v. United States, 119 U.S. App. D.c. 60, 61-62, 336 F. 2d 979, 


980-981, n. 3 (1964), this Court "gave its apparent approval” 


to the procedures called for in the Resolution. 


2. The District Court failed to determine whether there 
was _a factual basis for the plea of guilty. 

The Resolution of June 24, 1959 states in paragraph 4 
that the defendant should be interrogated to establish “That 
defendant did in fact commit the particular acts which cons- 
titute the elements of the crime or crimes charged." This was 


not done. 


3. The District Court failed to inquire sper into 
the existence of a "plea bargain," into the aac of 
any such bargain, or the effect of any such bargain on the 
voluntariness of the plea of guilty. 

A proper application of Rule 11 requires the trial judge 
to inquire into the circumstances of the bargaining ecween 
the prosecutor and the defendant. This was not cone irmess 
a single perfunctory question put by the Deputy Clerk suffices). 
The opinions of judges of this Court in Scott v. United States, 


Cir. No. 20,954, decided February 13, 1969, are a reminder of 


5 : z é , 
this ae See also the recent discussion of “plea 


bargaining" in United States v. Williams, 407 F. 2d 940, 947-949 


(4th Cir. 1969), a case not unlike the present one. 


l/ These opinions did not make "new law," and therefore there 
is no question of "retroactive application" (which the 
Government seeks to raise in footnote 7 of its brief). 


The Government seeks to avoid the force of the foregoing 

points by engaging in 2 confusing discussion of whether McCarthy 
U.S. 459 (1969), should be applied retro- 

actively. ts brief alleges that the refusal of the Supreme 
Court to apply McCarthy retroactively in Halliday v. United 
States, 394 U.S. (1969), “should be dispositive of the 
instant case.” This is obviously a straw man. We recognized 
in our initial brief (at page 28) that, because of Halliday, 
“this court is not required [by McCarthy] to provide Brown with 
the opportunity to plead anew,” although we consider this the 
fairest and most efficient solution to the problems presented 
by this case. We do not understand that the Government challenges 
this Court’s power to adopt such a solution,2/ and we think it 
should do so. 


Surely, when! the Supreme Court in McCarthy "“re-emphasized 


3 : : 
the duty of the trial judge under Rule 11,"3/ it did not intend 


to nullify the applicability of previously-recoqnized require- 


ments of Rule 11 toallprior proceedings. 


2/ See footnote 6 to the Government's brief which refers to 
the possible exercise of "this Court's supervisory power." 


B/ Mordecai v. United States, Cir. No. 21, 943, decided 
October 7, 1969, opinion of Chief Judge Bazelon, slip 
opinion, p. 10. 


II. 

In the sentencing hearing the attorney. enuesenting the 
Appellant expressed his opinion that "this man. . .|. is 
obviously a user and needs some treatment ... .” The Court 
did not respond to this suggestion before proceeding! to 
pronounce sentence. 

After sentence was pronounced the following additional 
colloquy made it clear that the Court had exercised no judgment 
on the question of treatment because the Court assumed it was 
powerless to exercise its discretion under the Narcotic Addict 
Rehabilitation Act, 18 U.S.C. §§4251-55: 

"MR. WISE: Would there be any chance of your 

recommending, Your Honor, that he be sent to x 

place where he might receive treatment? 

“THE COURT: meena is not eligible, I believe. 

I think that this being a second offense he eames 

We have no choice." 

No question of abuse of discretion is raised because the 
Court expressly exercised no discretion. The simple fact is that 
the Court, presumably having in mind 18 U.S.C. §4251 (£) (4), refused 
to exercise its discretion for a reason which had no foundation 


4/ 


in law. This is clearly reversible error. 


4/ United States v. Williams, 407 F. 2d 940 (4th Cir. 1969) 


We do not know what finding the Court would have made 
Appellant's eligibility in the light of 18 U.S.C. 


Consideration of this question, by either Court 


foreclosed by the ruling of ineligibility on 


another theory. Sven if Appellant had a burden to show that 


he comes within the exception in subsection (2), which we 


aocpee 


the opportunity to pursue this subject was decisively 
cut off. Whatever disposition is made of other issues in this 


case, we think it is obvious that, at a minimum, a new senten- 


6/ 


cing hearing is required. 


Watson v. United States, -- App. D.C. --, 408 F. 2d 1290 
(1969), holds that an addicted defendant may be committed 
within the discretion of the court, whether or not he 
consents, noting that 18 U.S.C. §4251(f) "makes no mention 
of a request by, or the consent of, the defendant." 408 F. 
2a at 1291. It would seem to follow that a defendant has 
no "burden" of taking the initiative in establishing eli- 
gibility under the exception to subsection (2). 


6/ In the Williams case the Fourt Circuit held that: 

The district judge is responsible for exercising 
his sound discretion as to treatment or imprison- 
ment, under the Narcotic Addict Rehabilitation Act, 
of those eligible defendants who come before him. 
The failure to exercise discretion is error which 
may be corrected by remand for sentencing. United 
States v. Williams, Supra at 945. 
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CONCLUSION 


We respectfully repeat our request that this case be 
remanded so that the Appellant may be given the opportunity 
to plead anew under circumstances in which Rule 11 eamore 
fully observed. If this Court does not consider such relief 
appropriate, we respectfully request that the Court exercise 
its discretion and remand this case for an seinen hearing 
concerning the voluntariness of the Appellant's plea of guilty. 

Finally, if this Court should decline to afford either 
such forms of relief, we respectfully request that this case 
be remanded for resentencing of Appellant in the light of the 


appropriate provision of the Narcotic Addict Rehabilitation Act. 


Respectfully submitted, 


/ Sohn P. Furman i 
wx New Hampshire Ave., N.W,. 
Washington, D.C. 20036 


Attorney for the Appellant 
(Appointed by this Court) 


Relevant part of Rule ll, Federal Rules of Criminal 
Procecure: 


may plead not guilty, guilty or, with 
ent, of the court, nolo contendere. The 
refuse to accept a plea of guilty, and 
i not accept such plea or a plea of nolo 

contendere without first addressing the defendant 
personally and determining that the plea is made 
voluntarily with understanding of the nature of 
the charge and the consequences of the plea .... 
The court shall not enter a judgment upon a plea 
ef guilty unless it is satisfied that there is a 
factual basis for the plea. 


Relevant parts of Narcotic Addict Rehabilitation Act: 


Following the examination provided for in Section 
4252, if the court determines that an eligible 
offender is an addict and is likely to be rehabi- 
litated through treatment, it shall commit him to 
the custody of the Attorney General for treatment 
under this chapter . . . . 18 U.S.C. §4253(a). 


"Eligible offender” means any individual who is 
convicted of an offense against the United States, 
But does not include - 


(1) an offender who is convicted of a crime 
of violence. 


(2) an offender who is convicted of unlawfully 
importing or selling or conspiring to import or 
sell a narcotic drug, unless the court determines 
that such sale was for the primary purpose of 
enabling the offender to obtain a narcotic drug 
which he requires for his personal use because of 
his addiction to such drug. 


(3) an, offender against whom there is pending 
a@ prior charge of a felony which has not been 
finally determined or who is on probation or whose 
sentence following conviction on such a charge, 
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including any time on parole or mandatory release, 
has not been fully served: Provided, That an 
offender on probation, parole, or mandatory release 
shall be included if the authority authorized to 
require his return to custody consents to his 
commitment. 


(4) an offender who has been convicted of a 
felony on two or more prior occasions. 


(5) an offender who has been committed under 
title I of the Narcotic Addict Rehabilitation Act 
of 1966, under this chapter, under the District of 
Columbia Code, or under any State proceeding 
because of narcotic addiction on three or more 
occasions. 18 U.S.C. §4251(£). 
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